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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO: 9:11-cv-80751-DTKH.
UNITED STATES OF AMERIC_A, |
Plaintiff, -
VS,
EDGAR MITCHELL,

Defendant.
/

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT
- AND MEMORANDUM OF LAW =

DEFENDANT, EDGAR MITCHELL, by and through his attorney fles this Defendant’s
Motion for Summary Judgment and Memoreﬁdum of Law pﬁ_rsdadt to Federal Rul_ee of Civil .
Procedure Rule #56. | | | . |

. Based upon Plamtlﬁ‘s Complamt [ECF Doc 1] and the Notlce of Fﬂmg s

Correspondence of Chnstopher C. Kraﬁ Jr Dated 8/29/2002 [ECF Doc 10] along.
with Defendant’s Motlen to Dismiss Case [ECF Doc 8] and Memorandu_m of Law -
in Support of Motibh to Dismis’s ['E'.CF'.D..OC 9] th'ere: is no genuine i.:ssue'. as to any
material fact. The Plaintiff adrmts in its Complaint that the camera was us.e.d. during ;
NASA'’s exploration of the moen dqring.’_che A_pollo 14 misﬁon_ and_ that Edgar
Mitchell was the Lunar Module pilot on Apollo 14. The Plainiff has admitted in
pexagraph 152 of the Coniplaint that NASA has “no record” of its camere .ever bein'g -
uansferred to the Defendant emphasm added In paragraph 11 of the Complamt-
: NASA clalms the camera remams the property of NASA unless exphmtly released. '

S or transferred to another party.”, emphasm added. Plamt;ff has admitted the transfer”
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oceurred in 1971 and that it had no records of the transfer.

2. Pursuant to the Notlce of Filing Correspondence of Chrlstopher C. Kraft, Jr. Dated
8/29/2002 [ECF Doc 10], Chrlstopher C. Kraft, Jr was Dlrector of F llght Operatrons
for NASA, Deputy D1rector of JSC from 1970 to 1972 and Director of JSC from -
1972 to 1982. |

3. .Chrlstopher C Kraft Jr. clearly states in the correspondence that “Tt was general _

' pohcy for the’ fhght CIEwWs (astronauts) that made the Apollo fhghts to be allowcd to- .
keep as mementos varrous pleces of personal equipment that they used or carrted on.
these flights. Also, because the Lunar Module was not returned, it was generally
accepted that the astronauts could bnng back pteces of eqmpment or hardware ﬁom SO
this spacecraft for a keepsake of these journeys. NASA dehberately made this pohcy." -.

to establrsh that these type of items could be kept by the ﬂrght crews and dlspensed S

" as they saw fit.” and “As part of the JSC management I personally and ofﬁcrally N R

© signed off on thrs pohcy for NASA and the US Government.”

4. Accordmgly there is no matenal fact that can controvert that the transfer occurred as |
agift to Edgar Mitchell in 1971 as a matter of the wrttten pohcy of NASA Plarntrff L
knew or should have known of same. There isno dlspute that NASA was in control :

-~ of there own records and they have no record of transfer by there own. admrssmn. :

5. Paragraph 21 of Plamtrff s. Cornplatnt makes the a_lle.gatilon'that Dr. Mitchell has
"faited to provide any evidence' establishing his legal_ right_ to the NASA c._arnera.". ft
is a matter of law that it is the. Plajntiff s burden of proof to establish that they have
a superior_ ﬁght to possession and ownership of the carnera and that_ they have 'ﬁ.led
a timely action within four years of the Apolio 14 Mrssmn, none of \trhich is properly

pled in the four corners of the Complaint, thereby rendering the case Dismissible
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with Prejudice or proper for entry of Summary judgmenl for't_he Defendarit_.-
6. Even the Plaintiff cannot correct this error due to the fact that the law is clearin =
Florida that the delayed discovery rule does not apply _to Replevin and Conversion.
The Plaintiff should have known the law pertaining to the_ delayed djscoriery rule.
- before filing suit for Replevin and Conversion. |
7. Lastly the Notice of Filing Correspondence of Christopher C. Kraf't, Jr. Dated -
8/29/2002 [ECF Doc 10] establishes the NASA policy of giving gifts lo the o
: aetronauts sueh. as the Defeﬁdant at the time of the transfer in q:uestio'nr ' |
8. The fact that the Plamtlﬁ’ ] Complamt in paragraph 7 alleges drscovery ofthe camera
- sale pendmg on March 17, 2011 at Bonhams Auetlon House does not create a._f_
matenal d1spu1:ed fact. The dlseovery in March 17, 201 1 does not allow for delayed '
| discovery rule applicati'on and all the claims of the Plamt1ff should-be barred as
untimely pursuantto Davis s, Monahan, 832 S0.24 708 Fla: Sllpreme Court (2002).
9. The Plaintiffs Complaint alleges and adﬁlits against itsown interest that Dr. Mitche_ll
obtained the carrlera during his NASA serlrlce, which is true. However, it is a matter
of public record rhat Dr. l\ditchdl retired from NASA in .197_2 and lhe rnissioh_
 occurred in 1971. Even if .Dr.. Mitchell had converted the camera as the Plaintiff |
alleges, the applicahle limitatione period for Conversion or_Replevin'actio'ns. is. four
| years, which expired 35 years'.ago by the Plaihtlff s owh'adnlissiorl.. The lin.i'i.tatio'ns.'-
_ penods for Conversion and Replevm are not subject to any delayed drscovery rule
. See Davis v. Monahan 832 So 2d 708 Fla Supreme Court 2002 Therefore as
| pleaded the Conversron and Replevm elalms clearly are tlme-barred and Summary
: Judgmeht should be granted in favor of the Defenda:nt. -

10.  Due to the fact that both the Conversion and Réplev_in causes of action are time-
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barred and the Government adlnits it has no record of the n'anefef, the _Governmeni’ s .
'eause of ac_tion for declaratory judgment is moot, presenﬁng :no mat&_ial_' facts in |
dispute for the Court. Aecordingly_ Summary J udgment is propei" in fayer of the .
Defendant | |

11; - The Defendant has retamed counsel to defend hlmself in ﬂ'llS matter has obhgated '. : '- .
hlmself to pay counsel a reasonable fee, has also 1ncurred costs and seeks to' recover -
the attorney’s fees and costs in this matter.

WHEREFORE Defendant seeks entry of Summary Judgment against the Pl_aintiff and dn_ _ "

award of attorney’s fees, cost, interest and whatever further relief this Court deems just.

CERTIFICATE OF SERVICE.
1 HEREBY CERTIFY that on the date July 25, 2011 I electronically filed the foregoing
document with the Clerk of the Court using CM/ECF. I also certify that the foregoing document is
being served this day on all counsel of record or pro se parties, either via transmission of Notices of -

Electronic Filing generated by CM/ECF or in some other authorized manner for those counsel or-.‘
parties who are not authonzed to recelve electromcally Notices of Electromc F iling. = - '

| Respectfully submitted. this July 25, 201 1.

By s/ DonaldN Jacobson, Esq.
Donald N. Jacobson, Esq.
Florida Bar No: 0844098

DONALD N. JACOBSON, P.A.
- P.O.Box 1425
West Palm Beach, Florida 33402-1425
561.835.8436
'561.835.4224 (Fax) -
* donald@dnilaw.com

_ : Attorney for the Defendant
By Electronic Notice: : 2
Christopher Macchiaroli, Esq. S _ Donald N Jacobson, Esq.
Assistant United States Attorney : ' Attorney for Defendant

Christophér.Macchiaroli@.usdoj.gov : o - donald@dnjlaw.com



