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The interactive experience that
puts you in the midst of
mankind’s ultimate race.

CD-ROM

2 full hours of authentic

sights and sounds,

including 27 minutes of

video, 960 photographs, _ ~ °
and 120 minutes of

audio commentary

B Witness the
Soviet Union and
the United States
battle for supremacy
In space
See man break
the boundaries of
earth for the very
first time

Watch the television
transmission of
mankind’s first
steps on the moon

MFlaglower

An interactive journey back in time
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Frommer'se

' THE MOON

A Guide for First-Time Visitors

-

Space Walks ¢ Apollo Landing Sites ¢ Lunar Eclipses wiig ;
Training Camps ¢ Moon Money ¢ Sea of Tranquility ASCSSee
Excursions to the Dark Side ¢ and More! \‘\
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TASTE THE FEEEHN
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UNITED STATES DISTRICT COURT
. FOR THE CENTRAL DISTRICT OF CALIFORNIA

NANCY CONRAD, an individual; ) CASE NO. SA CV 99-1223 DOC (ANx)

DR. BUZZ ALDRIN, an individual;
MARY IRWIN, an individual; and
UNIVERSAL SPACEWORKS, LLG, «
California iimited liability company,

(Tentative) ORDER GRANTING
PLAINTIFFS’ MOTION FOR.

Plaintdffs, PRELIMINARY INJUNCTION

V.

ACTION PRODUCTS, INC,, a
Florida corporation,

Defendant.

|
3
|
3

Sefore the Court is Plaintiffs’ Motion for Preiiminary Injunction. At issue is whether Defendant
Action Products, Inc. (“Action Products”) has misappropriated Plaintiffs’ names and images in violation
of Plaintiff Dr. Buzz Aldrin’s right of publicity and Plaintiffs Nancy Conrad (“Mrs. Conrad”) and Mary
Irwin's (Mrs. [rwin) post-mortem right of publicity. After consideration of the moving and responding
papers znd oral argument at the hearing for this matter on January 18, 2000, the Coust finds that

Plantiff’s Motion for Preliminary Injunction is GRANTED.

Action Products.max
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Facts

[

The Plaintiffs in this case include Aldrin, Mrs. Conrad (the widow of Charles “Pste” Conrad

fod

“(“Conrad™), and Mrs. Irwin (the widow of James “Jim” B. lrwin (“Irwin’)). Aldrin, Conrad and Trwin
J

|#3)

al] achieved notoriety as American astronauts and attempted to waintain their fame after their careers at

4

51 NASA. They allcge that Action Products has violated their right to publicity in its manufacture and sale
61 of three products. Plaintiff Universal Spaceworks LLC (“Universal”) is a California limited liability

714 company that has been granted an exclusive license to use the names, likenesses, images and identities
81 of eighteen American astronauts, insluding Conrad and Irwin.

9 Conrad was a member of the Apollo XTI crew that made the second lunar landing and he was the

10} third person ever to walk on the moon. Following in the tradition of other manned space VOYages, the
11| Apoilo X1 members chose an official emblem to wear during their mission (“the mission patch”). The

12| patch contains an jmage of a ship near the moon with an outside edge that bears the last names of the

131 three crewmembers: “Conrad - Bean Gordon.” See Conrad Decl., Ex. A. Action Products offers for

141 sale an “Apollo Astronaut Authentic Replica” action figure that includes a frae replica of the mission

15| patch that bears Conrad’s name.' See Xaplan Decl., Ex. A.

16 Plaintiff Aldrin walked on the moon on July 20, 1969 as part of the Apollo XI mission. NASA

17§ had several photographs taken of that rmission, including the “visor shot” at issue here. in that picture,

18 | Aldrin’s left arm is bent across his chest and the Eagle lunar landing module and fellow astronaut Neil

19] Armstrong are visible in Aldrin’s visor. This photograph has appeared it countless magazines and news

201 stories, including the cover of Life Magazine's special report on the mission i 1969 and the collector’s

211 edition replication of that report in Spring 1998. See Cannon Decl., Ex.s A, B. Action Products uses

22| this image in the packaging for two of its products. Its’ “Lunar Landing, Moon Walk Adventure” tay

231 (“the Lunar Landing Toy™) features a copy of the visor shot on the front of its packaging. See Kaplan

241 Decl, Ex. G. Its” “Space Voyagers: Apollo Astronaut Authentic Action Figure” (“the Action Figure”)
251 includes a collector’s card with the visor shot on 1t See Kaplan Decl, Ex. F.

26
; IPlainsffs also claim that Action Products includes a Gemini patch bearing Conrad’s
27§ Lame with its “Gemini Astronaut Authentic Replica” but that patch was not included in Conrad’s

Ex. B or in Defendant’s Exhibits and ic thus not addressed here.

23
A

Action Products.max
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1 Plaintiff Irwin walked on the moon as part of the Apollo XV mission in 1971, Hesetanew

2| record for length of time spent on the moon’s surface and was the first to use the Lunar Rover. NASA

3| had photographs of that mussion taken, one of the more famous of those was “the hunar landing image.”
4} In that picture, lrwin is saluting the American flag on the moon with the Lunar Module and the Lunar

5! Rover ia the background. Action Products uses the lunar landing image on the back of the packaging of
61 its’ “Lunar Landing Toy.” See Kaplan Decl,, Ex. G.

7 Plaintiffs have presented sufficient evidenice to demoustrate the fame that Conrad, Aldrin, and

Irwin have achieved. They have also presented evidence tending to show that the images and identities

8
91 of these three men has been licensed by many companies. Of particular relevance, Courad and Irwin
0

have lcansed their inages to Bandai America Incorporated {“Bandai”’) to appear ou Bandai’s “Heroes of

111 Space” action figurs toys and produst packaging. See Conrad Decl. 922, frwin Decl. § 18. In addition,

121 Aldrin has licensed his image to Hasbro, Inc. for a G.L Joe space figurs and related products. See Alddn

13| Decl. § 15; Cannon Decl. { 5. Mrs. Conrad was approached by a representative of Action Products in
141 1998 for the passible licensing of Conrad’s name, image, likeness and identity for a series of action

15§ figures. Mrs. Conrad states in her declaration that she informed Action Products that she was not

16 | interested becanse several astronauts or their widows had granted an exclusive license to Universal 1o

171 use their names and likenesses for commercial purposes. Because Universal was in negotiations with

18 1 Bandai to develop the “Heroes of Space” action fizures, the proposed Action Products foures would
{ f 2 prop g

19| compete directly with Bandai's.
20 According to Action Products, it seiected the Apolio XII patch for its Apollo Astronaut

211 Authentic Replica in part becaunse Richard “Dick” Gordon (“Gordon”), another member of the crzw

271 whose name is listed alongside Conrad’s, had been a member of Action Products’ Board of Directors.

According to a letter from Action Products’ counsei, Universal solicited and obtained a licensing

23

941 contract with Gordon. Action Products accused Universal of ha\/iﬁg a “malicious fntent” and having
25 | committed a “separate and independent actionable tor.”" See Kaplan Decl. Ex. E. The Court is not

26§ aware of any court proceeding in which such a claim has been brought. Gordea is no longer a member
271 Action Products’ Board of Directors.

28

tad

Action Products.max
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1

21 Analysis

3 The Court has jurisdiction under the Lanham Act, 15 U.S.C. § 1125(a), which is a cause of action
4} in Plaindffs’ Compiaint but is niot the cause of avtion under which the preiiminary injunction is sought.

5 Generally, courts grant equitable relief in the event of irreparable injury and the inadequacy of

6 legal remedies. See Stanley v. University of Southern California, 13 F.3d 1313, 1320 (9" Cir. 1994).

74 Plaintiffs must satisfy additional requircments in order ta be granted preliminary relief. The “traditional

81 test” requires that Plaintiffs demonstratz 1) 2 Fair chance of success on the merits; 2) a significant threat

91 of rreparable injury; 3) greater hardship to Plaintiffs than Defendant; and 4) that the public interest

10§ favors granting the injunction. See Atari Gemes v. Nintendo of America, Inc., 897 F.2d 1572, 1575 (Fed.

111 Cir. 1990Y; American Motorcyclist Ass'n v. Watt, 714 F.2d 962, 965 (9" Cir. 1983).

12 California recognizes the common law and stafutory right of a person to appropriate his of her
sior. See

13| name or likeness for commercial gain and to prevent others from doing so without permis

144 Lugosi v. Universal Pictures, 25 Cai.3d 813, 819, 160 Cal Rptr. 323, 326 (1979); Samuel Warren &
15 | Louis Brandeis, The Right to Privacy, 4 Harv.L.Rev. 193 (1890) (first generating the idea as part of the

16§ rightto privacy). The night of publicity under common law protects a person’s name, likeness and

171 identity. See Midler v. Ford Motor Compary, 849 F.2d 460, 462 (9 Cir. 1988). The right of publicity

18 | under statutory law pratects a person’s “name, voice, signature, photograph or iikeness.” Civ. Code §

19| 3344(a).

20 The elements of a common law right to publicity claim are (1) the defendant’s use of the

211 plaintiff’s ideatity; (2) the appropriation of plaintiff’s name or likzness to defendant’s advantage,

22 ! commercial or otherwise; (3) lack of consent; and (4) resulting injury.” Easrwood v. Superior Court

23§ (National Enguirer), 198 Cal.Rptr. 342, 347 (1983). To plead the statutory cause of action two

941 additional elements are required: knowing usc of the plaintiff's name or likeness for purposes of

251 advertising or solicitation of purchases, and a “direct connection” between the use and the cormercial

26| purpose. [d. Injunctive relief is available under California law to protect the right to publicity. {d. At

271 348, Plaintiffs Irwin and Conrad sue uader the post-mortem nght of publicity, formerly codified at Civil

281 Code § 990 and now found at § 3344.1.

Action Products.mayx
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Defendant does not dispute that pictures of Aldrin and Irwin on toy packaging could mest all of

the elements of the statutory and common law claims for the right of publicity. Although Defendants

recognize that Aldrin and Irwin were inside the spacesuits in the visor shot and the lunar landing image,
respectively, they argue that the Plaintiffs are not “readily identifiable” in the pictures (Defendant does
not dispute that Conrad’s name is used in the mission patch). Under § 3344(b)(1), a person is “readily
identifiable from a photograph when one who views the photograph with the naked eye can reasonably
determine that the person depicted in the photograph is the same personr who is zomplaining of its
unauthorized use.” A similar standard applies for post-mortem rights of publicity. See § 3344.10)

Plaintiffh‘as submitted evidence tending to show that the Plaintiffs are identifiable in the
photographs. Plaintiff has submitted a number of magazines in which the visar shot appears. The
magazine articles are mostly either about Buzz Aldrin and contain the visor shot or about Apollo XI and
include Aldrin’s name in the caption. An article in National Geographic described the photograph as
“Inearly] as famous as the words uitered on the moon” by Neil Armstrong. Plaintiff has also presented
evidence that various corporations have entered into licensing agreements with Aldrin to use the visor
shot for"_cormncrcia[ purposes. These corporations include Apple Computer, Nestle, Merck
Pharmaceuticals, Pepsi, GTE, and Penguin Pumam Publishers. Sirilarty, the picture containing Irwin in
the lunar landing irnage has also been circulated throughout the world in magazines and advertisements.
Defendant argues that they are not readily identifiable because their faces ars cornpletely concealed by 5
the visors. Defendant claims that the evidence Plaintiff has presented fails to show that the pictures used
on the toy packages are sufficiently linked to Aldrin and Irwin in the public’s mind.

The Court agrees with Plaintiff that the Ninth Circuit has identified celebrities in less

recogmizable circumstances. Winston Cigarettes was found liable after it used a color photograph
depicting several racing cars to make one ofits commereials. The Ninth Circuit found that Lothar

Motschenbacher's identity was “readily identifiable” even though his facial features wers not visible and

Winston had made several changes to the design of his car, overruling Central District JTudge Real. See

Motschenbacher v. R.J. Reynolds Tobacco Company, 498 F.2d 821, 827-(9" Cir. 1974). After Kiilian's

Red used a drawing traced from a newspaper photograph of the 1949 World Series to advertise its bezr,

it changed the pitcher’s uniform number from “36" to “39" and made the bill of the hat a different color

5

Action Products.max
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from the rest of the hat. The Ninth Circuit overruled the District Court and found that a triable issue of

fact was created as to whether the drawing was “readily identifiable’ as former All-Star Don Newcombe.

See Newcombe v. Adolf Coors Company, 157 F.3d 686, 692 (1998). See also White v. Samsung

Electronics America, 971 F.2d 1395, 1399 (9" Cir. 1992) (finding that electronics ad using a robot

furning letters on 2 game show set similar to Wheel of Fortune may have violated Vanna White's right of

publicity). The Court finds that if things such as an altered photograph of Lothar Motschenbacher’s race

car are “readily identifiable,” then the world-famous picturss of Buzz Aldrin and Jim Irwin are also

“readily identifiable.” Though the procedural posture of those cases (reviewing grants of summary

judgment in favor of the defendants) differs from the instant case, the Court finds that those cases

support Plaintiffs’ likelihood of ultimate success on the issue of identifiability.

Defendant has tried to argue that Plaintiffs must establish that “generally the public viewing the

packaging will identify the faceless, space-suited figures as Aldrin and [rwin” and need to submit

“survey data” to support their assertion. Defendant has submitted a survey of mall shoppers in an effort

to show that Plaintiff has not met this general public test. The Court finds, however, that Defendant has

misstated the showing that Plaintiffs must make. The right of publicity statute considers a person

identifiable “when one who views the photograph with the naked eyve can reasonably deterrine that the

person depicted in the photograph is the same person.” Civ. Code § 3344(0)(1): see also Civ. Code §

3344.1(i). The stahite does not require a majority of the general public to be zble to identify the person

in the photograph. In Newcombe, the Court noted that “family, friends and former teammates

immediately recognized the pitcher fearured in the advertisement as Newcombe.” 157 F.3d at 689. In

Motschenbacher, “(syeveral of plaintiff’s affiants who had seen the commercial on television had

immediately recognized plaintifi’s car and had inferred that it was sponsored by Winston cigarettes.”

498 F.2d at 822. Based ou the evidence Plaintiff has preseated linking Aldrin and Irwin to their

phatographs, “one who views the phatograph” could “reasonably determine’” that the astronauts pictured

were Aldrin and Irwin, In addition, the survey was filed after the Opposition was due in violation of

Local Rule 7.6. Defendant’s application to file a consumer report in opposition to the motion for

preliminary injunction is deried.

The other grounds that Defendant raised in its Opposition are aiso unavailing. NASA hes not

6

Action Products.max
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st

unconditionally dedicated Plaintifis’ likenesses and identities to the public domain., Under NASA's

“Reproduction Guidelines for Use of NASA Images and Emblems,” they may be used for “educational

or informational purposes.” If, however, an image “includes an identifiable person, using the image for

commercial purposes may infringe that person’s right of privacy or publicity, and permission should be

obtained from the person.” Zarian Decl, Ex. 1 at 1-2. So although NMASA may have been able to

copyright the picture itself or completely release it to the public domaig, it has chosen a specific policy

areserving the rights of its’ astronauts profit from any commercial value their irnages have, Plainaffs

have made a preliminary showing that Action Products violated that policy. Mrs. Irwin is mot prevented

from celief here because Irwin was domiciled in Colorado at the time of his death. Though the law of

Colorada will be applied to Mrs. Irwin’s claim, see Cairns v. Franklin Mint Co., 24 F.Supp.2d 1013,

1029 (C.D.Cal. 1998) (the law of the decedent's domicile governs whether a right of publicity is

included in the estate), the Court finds that she is likely to prevail under Colorado law. See Dittmar v.

Dickerson & Associates, LLC, 1999 WL 1243312 (Colo.App.) (recognizing right of publicity). The sale

and mass-marketing of toys for profit, even “educational” toys, do not fit within the “public affairs”

exception in Civil Code §§ 3344(d) and 3344.1(j). The protections of the First Arnendment do not bar

Plaintiffs’ Fom being compensated from commercial exploitation of their names and likenesses.

Plaintiffs’ claims are not preempted by federal copynght law since Plaintiffs have merely had their

picture taken or name written on a patch, they have not engaged in “a work of authorship fixed in 2

tangible medium of expression” and thus lie outside the scope of copyright law. See Michaels v.

Internet Entertainment Group, 5 F.Supp.2d 823, 835 (C.D.Cal. 1998) (stating the test for determining

whether a state law claim is preempted by the Copyright Act).
Tn order to issue preliminary relief, there must be a danger of irreparable harm ocouring absent

an injunction. Should Plaintiffs ultimately prevail, 2 monetary award may be difficult to quantify and

may not adequately compensate them for their injuries. If Defendant’s products remain on the market

for sale, they may irreparably harm the competing products licensed by Plaintiffs which will be at the

vulnerabls stage of trying to gain entry to the market. In addition, Defendant’s products may limit

Plaindffs’ ability to make new licensing agreements, compensation for which would be extremely

difficult to quantify. Although there is some chance of harm to Action Products, the balance of harms

iy
/
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1 do not weigh heavily in its favor, There would be some financial hardship to Defendant, sitce it has

Id costover

)

2,500 Action Figures and Landing Toys in inventory and redesigning the packaging wou

31 $10,000 (Defendant’s gross profits in 1998 were approximately $2.8 million on sales of nearly $6

41 million). An injunction may also harm Action Products’ contracmal relationship with the Discovery

Channel. Although the Court does not lightly impose scrious burdens as a matter of preliminary relief,

5

61 they are justified in this case in light of the danger of injury to Plaintiffs and their strong probability of
71 success. The Court is not swayed by Defendant’s claim that Plaintiffs were dilatory in bringing this

81l motion. Plaintiffs were frying to stop Action Products from continuing the production and sale of these
91 products outside of court (and were partially successful as Defendant pulled the “Apollo Astronaut

101 Authentic Replica” from QVC). Such efforts to resolve these matters informally do not show that

11} ceasing the allegedly illegal conduct was not urgent to Plaintiffs and, furthermore, are encouraged by
12§ this Court.

131 Dispasitiou
14 Plaintiff's Motion for a Preliminary Injuncdon is GRANTED. The prohibitions of the injunction

1531 are set forth in the attached order.

171 ITIS SO ORDERED
18{ DATED: JANUARY 18§, 2000.

i9
20

! DAVID O. CARTER
217 United States District Judge
221

734 ***% Ifall counsel submit for ruling on this Tentative Order and notify the Courtroom Deputy Clerk
immediately, this Tentative Order will becoms the Court's order, After all appearances and submissions
24 1 have been noted by the Clerk, the matter will not be called and there will be no need to remain.

Action Products.max
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i JROSERT I O'BRIENIS3 Ne. 154370
,J‘:':‘l; Nz -L:’Lh\ (S2 Mo, 143030
z ; KYLEZ ML FISHER (SB No. {27334
FRIEDEMANN, O'BRIEN & ZARIAN LLP
3 j 501 West Sixth Street, Sutte 1600
4 Los Angeles, California 90017
4§ Telephone: (213) 861-7490
J Facsimuile: [2153) 86(-749(
=
o
4 Attomevs for Plamtiff
5 DR. BUZZ ALDRIN
7
i
j oo
ER SUPERIOR COUT
g
10

‘;l

11 / DR. BUZZ ALDRIN
T
|

§
|
,

'S

| UNTFLIED PRECIOUS METALS, INC. dba

| AMERICAN HISTORIC SOCIETY;
' ”YCZLS'O PRODUCTIONS INC ; WORLD
ETWORK DJL STEPHEN GORDON;
ER PAUL, and DOES ! through 30,

T OF TE*E STATEO

FOR THE COUNTY OF LOS AN

CRANTING PL»\I\!TIFF DR.BLZ7
ALDRIN’S MOTION FOR
PRELIVIINARY INJUNCTION

Date: Jaguarv 21, 2000

Time: 3:45 a.m.

Depu: 3

Judge: Commissioner Emilie Elias
1560
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ClLADAED [NJURIES
According to defendant Brachial and ulnar neudtis;

head trauma with restdual headaches.

closed

CLADSED [DAMAGES
According to defendant: $9,894 past medical; unknown
future medical; $7,000 past income; unknown future

income.

SETTLEMENT DISCUSSIONS

According to defendant: Demand: Over $50,000 at media-
Hom. This demand remained constant through trial. Offer:
£1,500 at medliation.

TeraL EXPERTS
Plaingif: Charles E. Turnbow, safety englneer, Apple Valley

(760) 247-1050. Ronald Fluegel, chiropractor.
Defendant: None.

COMMENTS .

According to defendant: Plaindff was impeached by the tes-
tmaony of his former employer, who refuted plaintff’s claim
that he had an extended employment history with the com-
pany and that he was patd a certatn rate of pay while
eraployed. This employer denied that plaintff ever would
have been paid $7,000 for his services 35 3 day

taboter/helper.

3 TD gth 10 Y

Widow sues for fraudulent transfer

of Feal proparty by party Invoelved
in husband’s fatal accident

Rral PROPERTY
Title : Fraudulent Conveyance

Los Anceirs County Surrmior Counry
Reif v, Nadrich, No. SCO62506, santz Monica. Deborah Yang.
Benich trial: 4 days. Verdict/judgment: 5/1 472002,

Vm:cr/jumum Derense

TriaL COuNSEL
Malndff: C. Michael Aldes, Law Offices of C. Michael Alderz,

Beverly Hills.
Defendant: Stephen H. Marcus, Gittler & Bradford,
Los Angeles.

Facrs/CONTENTIONS
According to defendant: A widow sued for the alleged fraud-

ulent transfer of real property by the party involved in the
accddent that kilied her husband. The plaindff was Bobbie

Coppright © 2007 Trials Digest Publishing Inc.

PLOIMISES LIAaUiitty — L Hieit P vy

~

Reif. The defendant was,_ , .dadrich, a 51-year-old attor.
ney. Plaintiff’s husband had been killed in an 3uto accddent
involving a car driven by Philip Nadrich, father of defen-
dant. About one month later, Phillp Nadrich quitclaimed
his interest in his residence to defendant. Plaintiff alleged

that the transfer was a fraudulent transfer.
Defendant contended that he pyld a reasonably equivalent
value for the property.

CrAmMED INJURTES .
NA .

Cramvep DAMAGES .
According to defendant: £ 190,000 as the value of the Inter-

est transferred.

SETTLEMENT DINSCUSSIONS
According to defendant: Confidential. No statutory offers or

demands made.

TriaL EXPERTS

None.

COnpENTS ;

According to defendant: In reaching its decislon, the court
reasoried that defendant’s interest In the relevant propexty
was 50 percent and the Interest his parents owned was also
50 percent. At most, any transferred Interest In the peoperty
would only constitute 50 pescent of Its value'($172,000).
While sympathetic to plalnd£f’s loss, the court ruled that the
issue at ixtal was a technical one. Subsequent td the ransfer
of property to defendant, he spegit aver $172,000 on his par-
ents, which constituted a reasonably equivalent value in
exchange for the transfer. Plaindff therefore falled to meet
her burden of proof pursuant to CC§3439.04 to show that
the transfer was fraudulent.

X TO ek 11

SETTLERMENT —Widow of astrenaut sues
pen campany for unauthorized
wse of his llkeness

Uwparr COMPETTIION
Business Interference

UnNFAIR BUSINESS PRACTICES
SN DIEGO CoUnTY Supzrior CoOuRT
Irwin v. The Fisher Pen Comparty of Nevada, No. GIC775740,

Central. Linda Boethauf Quinn. Settlement Date:
9/17/2002.

January 20, 2000 TRIALS DIGEST 13
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‘fal Reparts For Seorche.

FYTEPMENT RESULT: $50,000
cfendant The Wters Edge: $10,000; defendant Digital
ock: §40,000; defendants Fishex Confidential.

DUNSEL
aintiff: Robert C. O'Brien, Friedemann, O'Bren, Goldberg

Zarian, LLP, Los Angeles. Wendy Fors Jerdon, Fredemann,
Brien, Goldberg & Zadan, LLP, Los Angeles.

sfendant: R, Patrick McCullogh, Popov & McCullogh, LLP,
Jolla. David Green, Sendor Corporate Counsel for DAglral
ock, Inc., Bellevue, WA. Jon Van de Grift, Souhrada &

ik, San Diego.

1c1s/ CONTENTIONS oo
-cording to plalntiff: The widow of an Apollo astronaut

ed a pen company for using her husband’s lkeness for
wertising purposes without her pertrission. The plaintiff
us Mary Irwin, 8 65-year-old consultant for 2 non-profit
ganlzton. The defendants were The Flsher Pen Company
Nevada; Paul C. Fisher dba Fisher Space Penn Company;

1e Writers Edge; and Digital Stock, Inc. In 1971, Apollo XV
ronaut Col. James [rwin, earned the distinction of being
1e of only 12 men to walk on the surface of the moon. Col.
arin died in 1991, Faintiff, Col. Irwin's widow, dizcovered
at The Fisher Pen Company of Nevada and its agents were
Ang a femoas bmage of Col. Irwin on the moon i conrec-
¥ with the adwertising and sale of Fisher Spece Pen prod-
‘s edther Col. Ewin nov platortiff had suthorized
ferrdants to use the tmage, lkeniess, ot [dentity of Cal.
wrin. The tmage used in defendants’ products, packing, and
jrertisements pottrgyed lrwin on the surface of thé moon,
huting the American flag, with the Lunar Module and the
irar Roving Vehlcle in the packground, Plaintiff filed suit,
teging causes of action for unfalr compeddon [1sus.C
(125(a)], post-moriem right of publicity [Cal.Clv.Code
13441}, unfalr business practces, and unjust enrichment.
efendants The Flsher Pen Company of Nevada and Paul C.
sher dba Fisher Spece Pen Company contended that the
10tograph used K1'thdr products and sdvertisng pot-

ayed a generic astronaut rather than the identifiable image
Col. Irwin. They contended that Col. Irwin was not recog-
zable In 2 space suit. The Fisher defendants also claimed
\at they recelved a license to use Col. [rerin’s Image from
igital Stock. Digital Stock derled this allegation.

LAIMED INJURIES
A

LAIMED DAMAGES
ot reported.

TTTLEMENT DISCUSSIONS
ot reported.

TRIALS DIGEST  Jaauary 210, 2003

hd Subscriptions, call (880) 365-0379

EXPERTS
Plaintiff; Lisa Marie Cannon, attorney/celebrity Ucensing,

Santa Monica (310) 458-4717. Patrick Laverman,
attorney/celebrity licensing, Heat Licensing, Sequim, WA
(360) 681-0563. James R. Perez, sttorney/damages specialist,
Pisenti & Beinker, LLP, Petaluma (707) 664-8001.

Defendant: Not reported.

COMMENTS
Accarding to plaingff: Travelers propexty Group was the

\nisurance carver for The Writers Edge.

R. Patrick McCullogh represented the Fisher defendants. Jon
Van de Grlft represented The Writers Edge. David Green rep-

resented Digltal Stock, Inc.

% TD geks 12

Driver admits llablilty for rear-ander—
dispites causatlion of Injuries

Vemicie Necricerce .
Motor Vehicle v. Motog Vehicle Reaxr-En

Lox Anceres Couwty Supemior Court
Confidential v. Confidential, No. VCD33358, Norwalk. James
M. Sukton, Jr. Jury trial: 4 days. Verdict/fudgment: 6/3/2002.

YVemnict /Juncrent: $63,337 ‘

Plaintiff one: $12,337, plus costs of $1,759. Plaintiff two!
$51,000, phus costs of $15,538. Vote: Mot reported.
Dellberations: § hours.

Triar COUNSEL
Plaindff: Michael J. Shilub, Law Offices of Michael J. Shilub,

Los Angeles.
Defendant: Christopher M. Gardener, Law Offices of Robert
A. Kroll, Torrance.

FACTS/CONTENTIONS

According to plaintff: A driver admitted Habtlity for an acd-
denit that injured two parties in another vehicle. The names
of the parties were confidential. Plaintiffs’ Ford Bxplorer was
stopped In heavy eraffic on the Santa Ana Freeway. Defend-
ant driver, who admitted to traveling approxtrmately 50
miles per hour just prior to the lmpact, rear-ended plaineiffs’
vehicle, forcing tt forward. Anticipating the impact and
atternpting to avoid a collision with the vehicle {n front of
her, plaintiff number one turned the wheels to the left, caus-
ing her vehicle to be forced into the center divider. Llability
was not contested, but defendant disputed causation as to
the rotator cuff injurles.

Copyright © 2003 Trisls Digest Publishing Inc.






